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This i s  an appeal  by Robert Jones ,  Appel lant ,  from t h e  f i n a l  

o rder  of t h e  Acting R a v a l l i  County Super intendent  of Schools ,  a f f i rm-  

i n g  t h e  dec i s ion  of t h e  Board of Trus tees  of R a v a l l i  County School 

D i s t r i c t  #15-6 not  t o  renew Appe l lan t ' s  t each ing  c o n t r a c t  f o r  1980-81, 

and a f f i rming  t h e  adequacy of t h e  reasons given f o r  t h e  t e rmina t ion .  

The f ind ings  of f a c t  and record r e v e a l  t h a t  Appellant  was 

employed by t h e  F lorence lCar l ton  School D i s t r i c t  dur ing t h e  school 

year  1979-1980. Appellant  i s  a non-tenured t e ache r .  

On Apr i l  8 ,  1980, Appellant  was o r a l l y  n o t i f i e d  by t h e  D i s t r i c t  

Super intendent  t h a t  he was recommending t o  t h e  Board of Trus tees  t h a t  

Appellant  not  be o f fe red  a t each ing  c o n t r a c t  f o r  t h e  1980-81 school 

year .  

On Apr i l  8 ,  1980, t h e  D i s t r i c t  Super intendent  a l s o  submit ted,  i n  

w r i t i n g ,  t o  t h e  Appel lant ,  a l e t t e r  confirming t h e  o r a l  n o t i c e  and 

o u t l i n e d  s p e c i f i c  a r ea s  f o r  f u t u r e  p r o f e s s i o n a l  growth. These a r ea s  

included : 

(1) working and communicating e f f e c t i v e l y  wi th  p a r e n t s ,  and 

( 2 )  h i s  teaching approaches and expec ta t ions  f o r  s t u d e n t ' s  work, 

t h e i r  i n t e r e s t s  and  needs. 

On Apr i l  1 4 ,  1980, the  Board o f  Trus tees  formal ly  n o t i f i e d  the  

Appellant  t h a t  h i s  s e r v i c e s  would not  be renewed a t  t h e  end of t h e  

1979-80 school year .  

On Apr i l  21 ,  1980 Appellant  requested reasons f o r  t h c  d i smissa l  

by t h e  school board,  pursuant  t o  Sec t ion  2 0 - 4 - 2 0 6 ( 3 )  MCA. The Board 

o f  Trus tees  provided Appellant  w i t h  t h e  reason f o r  nonrenewal a s  "it 

i s  be l i eved  the  d i s t r i c t  can h i r e  a b e t t e r  t e a c h e r ."  
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Appellant had been advised in his first evaluation, in the school 
year 1978-79, o f  criticism for having sent out a large number of poor 
work slips; and criticism by the district superintendent of the high 
i i i i n i l ~ ~ ~ r  o t  hclow-average grades gi.ven by the Appellant t o  his students 
during the 1979-80 school year. Appellant acknowledged that an exces- 
sive number .of below-average grades would indicate poor teaching, but 
denied that the grades given by him to his students indicated more 
than the ordinary below-average grades as are given on the standard 
grade curve. The County Superintendent also found that the tran- 
scripts of the classes taught by the Appellant during the school year 
1979-80 disclosed that in three of the five classes, taught by the 
Appellant, nearly one-half to more than one-half of the students in 
these classes received failing or below-average grades, and in only 
one of  the five classes was the number below-average less than 25% of 
the enrollment. 

On June 5 ,  1981, Appellant filed a Petition for Judicial Review 
in the District Court of the Fourth Judicial District. Appellant 
filed this action directly from the decision of  the Board of Trustees 
of  District 1115-6 without exhausting his administrative remedies. See 
Section 20-3-210 and Section 202-107 MCA. 

The Board of Trustees filed a Motion for Summary Judgment on the 
grounds that Appellant had failed to exhaust the remedies provided by 
school law. The Court concluded that as a matter of law, Appellant 
was not entitled to have his cause heard in the District Court until 
he had exhausted the remedies as set forth by the legislature for 
proceedings of this nature. Defendant's Motion for Summary Judgment 
was granted. 

Following the Court order, Appellant appealed the Board of 
Trustee decision to the Ravalli County Superintendent of Schools. 
Appellant raised the following issues: 

1. Whether the reason given by the school district that they 
"believed the district can hire a better teacher" is ade- 
quate compliance with Section 20-4 -206 (3 )  Montana Codes 
Annotated. 
Whether the termination of Appellant by the school board was 
proper . 
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The County Super intendent  permit ted  a formal hear ing on t h e  

i s sue s  r a i s e d  i n  t h e  appeal  and produced a t r a n s c r i p t  of t h e  hear ing 

which was made a v a i l a b l e  t o  t h i s  S t a t e  Super intendent  and i s  made a 

p a r t  of t h e  record.  Sec t ion  2-4-704 MCA.  Because t h e  i s sue  of 

whether a non-tenured t eacher  was e n t i t l e d  t o  a hear ing pursuant  t o  

Sect ions  20-3-210 and Sec t ion  2-4-102 e t  seq .  MCA, has not  heen r a i s e d  

here ,  t h i s  Super intendent  w i l l  not  address  t h a t  i s sue  here .  

The County Super intendent  concluded t h a t :  The t e rmina t ion  of 

employment of Appel lant  was proper ;  a n o t i c e  of t e rmina t ion  was time- 
l y ;  Appellant  made t imely a p p l i c a t i o n  f o r  reasons f o r  t e rmina t ion  of 

employment; and t h e  Board of Trus tees  made t imely  and proper  response 

t o  t h e  reques t  f o r  reasons .  (See f i n d i n g  of f a c t s ,  conclus ions  of 

law).  

The County Super intendent  a l s o  found t h a t  t h e  reason given by t h e  

Board of Trus tees  as  "it i s  be l ieved  t h e  d i s t r i c t  can h i r e  a b e t t e r  

t eacher" ,  t o g e t h e r  wi th  t h e  a d d i t i o n a l  reasons provided by t h e  d i s -  

t r i c t  super intendent  t o  t h e  Appellant  a s  reasons f o r  h i s  

non-recommendation, a r e  an adequate s p e c i f i c a t i o n  of reasons as  

required under Sec t ion  20-4-206(3)  MCA. F u r t h e r ,  t h e  County Super- 

in tenden t  concluded Appel lant  r i g h t s  a s  a non-tenured t e a c h e r  i s  no t  

cont ingent  upon " j u s t  cause."  

This S t a t e  Super intendent  has followed t h e  Montana Adminis t ra t ive  

Procedures Act i n  a l l  school controversy appeals  made t o  him pursuant  

t o  Sec t ion  20-3-107 MCA. 

Sec t ion  2 - 4 - 7 0 4 ( 2 )  MCA, al.lows an Appel la te  j u d i c i a l  review body 

t o  reverse  o r  modify t h e  dec i s ion  i f  s u b s t a n t i a l  r i g h t s  of t h e  Appel- 

l a n t  have been pre jud iced ,  because t h e  a d m i n i s t r a t i v e  f i n d i n g s ,  i n -  

fe rences .  conclus ions  o r  dec i s ions  a r e :  

(a)  i n  v i o l a t i o n  of c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s ;  
(b) i n  excess of  t h e  s t a t u t o r y  a u t h o r i t y  of t h e  agency; 
( c )  made upon unlawful procedure;  
(d)  a f f e c t e d  by o t h e r  e r r o r  of law; 
(e )  c l e a r l y  erroneous i n  view of t h e  r e l i a b l e ,  p r o b a t i v e ,  and 

s u b s t a n t i a l  evidence on the  whole record;  
( f )  a r b i t r a r y  o r  capr ic ious  o r  c h a r a c t e r i z e d  by abuse of  d i s c r e-  

t i o n  o r  c l e a r l y  unwarranted e x e r c i s e  of d i s c r e t i o n ;  o r  
(g) because f i n d i n g s  of f a c t ,  upon i s s u e s  e s s e n t i a l  t o  t h e  

d e c i s i o n ,  were not  made a l though requested.  
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The Montana Adminis t ra t ive  Procedures Act c l e a r l y  mandates t h a t  

t h i s  S t a t e  Super intendent  o r  any D i s t r i c t  Court not  s u b s t i t u t e  t h e i r  

judgment f o r  t h a t  of t h e  County Super intendent  a s  t o  the  weight of 

trviderice on ques t ions  of f a c t .  F u r t h e r ,  the  Montana Supreme Court has 

s a i d  t h a t  t h e  burden i s  s u b s t a n t i a l  on an appeal ing p a r t y  t o  show an 

agency 's  dec i s ion  had s u b s t a n t i a l l y  pre judiced t h e  r i g h t s  of t h e  

Appel lant .  See N .  P l a i n s  Resource Council v .  Board of Natural  

Nont . -, 594 P.2d 297 (1979). The Resources and Conservation,  

Montana Supreme Court r e f e r s  t o  t h e  County Super intendent  appropr ia te-  

l y  a s  t h e  lower Appel la te  t r i b u n a l .  See Yanzick v .  School D i s t r i c t  

- 1123, M o n t .  -, 641 P.2d 431, 39 S t .  Rpt r .  191 (1982). This Super- 

in tenden t  must base  h i s  Decision on a review of t h e  record,  without 

t h e  b e n e f i t  of l i s t e n i n g  t o  and observing t h e  demeanor, conduct and 

test imony of wi tnesses .  This  Super intendent  may reverse  o r  modify t h e  

d e c i s i o n  i f  s u b s t a n t i a l  r i g h t s  of t h e  Appellant  have been prejudiced 

because t h e  a d m i n i s t r a t i v e  f i n d i n g s  and conclusions a r e  c l e a r l y  erron-  

eous i n  view of t h e  r e l i a b l e ,  p r o b a t i v e ,  and s u b s t a n t i a l  evidence on 

the  whole record 

~ __ ~ _ _ _ _  
- 

- 

Appellant  r a i s e s  i d e n t i c a l  i s sue s  before  t h i s  Super intendent  a s  

were r a i s e d  before  t h e  County Super intendent  wi th  regard t o  t h e  

reasons provided by t h e  school d i s t r i c t  and compliance wi th  Sec t ion  

20-4-206 MCA. I t  appears t h a t  Appellant  i s  c o n t e s t i n g  the  conclusions 

of law rendered by t h e  County Super intendent  a s  t o  s u f f i c i e n c y  of 

reasons .  Appellant  a l s o  r a i s e s  i s sue s  o f :  whether it was an e r r o r  

f o r  the  County Super intendent  t o  consider  a d d i t i o n a l  reasons p resen t-  

ed by t h e  school d i s t r i c t  a t  t h i s  hear ing ;  whether t h e  d i s t r i c t  super-  

in tenden t  eva lua t ion  was p roper ;  and whether t h e  County Super intendent  

ignored s e v e r a l  Supreme Court dec i s ions  w i t h  regard t o  t h e  terminat ion 

of an employee's c o n t r a c t .  

Recent ly ,  the  Montana Supreme Court h a s  rendered s i g n i f i c a n t  

dec i s ions  w i t h  regard t o  t h e  r o l e  of Boards of  Trus tees  and the  con- 

tract- employee r i g h t s  of t e a c h e r s  i n  Montana. I n  Yanzick, supra ,  t h e  

Supreme Court d e a l t  wi th  t h e  nonrenewal of a c o n t r a c t  of a tenured 

t e ache r .  Among t h e  i s s u e s  decided by t h e  Court was t h a t  t h e  s tandard 

of review of t h e  Montana Adminis t ra t ive  Procedures Act would be 

app l ied  t o  t h e  County Super intendent .  More s i g n i f i c a n t l y ,  however, 

the  Court f u r t h e r  recognized t h e  u l t i m a t e  power of t h e  l o c a l  Board of 
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Trustees to govern the school districts, recognizing both the 
statutory and the constitutional rights vested in the local boards to 
supervise, manage and control their school, including the hiring and 
firing of teachers. The Court, in emphasizing the Constitutional 
nature of  the local school board, quoted a Montana constitutional 
delegate in part: 

H25, 

. . .  I feel, therefore, that we should give constitutional recogni- 
tion and status to the local boards to--first of all to allay the 
fears which have been expressed, which I think are well founded 
concerning the preservation of local autonomy . . .  

Further, the court in Yanzick __ citing Kelsey v. School District 
84 Mont. 4 5 3 ,  276 P.Zd, 26 ( 1 9 2 9 )  stated: 

A wide discretion is necessarily reposed in the trustees who 
compose the board. They are elected by popular vote, and, pre- 
sumably, are chosen of reason of their long standing in the 
community, sound judgment, and their interests in the educational 
development of the young generation which is so soon to take the 
place of the old. 

Further, the Supreme Court stated: 

In emphasizing that teachers work in a very sensitive area, and 
that school authorities have the duty to screen teachers as to 
their fitness to maintain the integrity of school. 

This quotation from Abler v. Board of Education 342 US 485 ( 1 9 5 2 )  

was relied on by the Court: 

A teacher works in a sensitive area in a classroom. There he 
shapes the attitude of young minds towards the society in which 
they live. In this, the state has a vital concern. It must 
preserve the integrity of the schools. That the school author- 
ities have the right and duty to screen officials, teachers, and 
employees as to their fitness to maintain the integrity of the 
schools as a part of ordered society, cannot be doubted. ~Yanzick, 
p. 2 0 1 ,  2 0 2 ,  203.  

It is important to note that the court determined that a finding 
of "just cause" was necessary for the non-renewal of a tenured teacher 
pursuant to Section 20-4-204.  However, the decision in Yanzick, de- 

fined the hroad discretionary power left with the local school boards, 
with the constitutional references. 
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Montana C o n s t i t u t i o n ,  A r t i c l e  X ,  Sec t ion  8, provides:  

The superv i s ion  and c o n t r o l  of schools  i n  each school d i s t r i c t  
s h a l l  be ves ted  i n  a board of t r u s t e e s  t o  be e l e c t e d  a s  provided 
by law. (emphasis supp l ied)  

The Court i n  Yanzick aff i rmed t h e  d e c i s i o n  of  t h e  school d i s t r i c t  

and terminated a competent and wel l  versed tenured t e ache r .  See 

f ind ings  of f a c t s  d e t a i l e d  i n  Yanzick, p .  202, 201, 203. 
The l e g i s l a t u r e  has i n d i c a t e d  i t s  d e s i r e  t o  p lace  l o c a l  c o n t r o l  

of schools i n  t h e  l o c a l  school d i s t r i c t s ,  e s p e c i a l l y  c o n t r o l  of 

t e a c h e r s .  The Courts have c o n t i n u a l l y  recognized t h a t  c o n t r o l  and 

aff i rmed t h e i r  d e c i s i o n s .  School D i s t r i c t  #12, P h i l l i p s  County v .  

Hughes, 170 Mont. 267, 272-273, 552 P.2d, 328, 331 (1976). School 

D i s t r i c t  114 v.  Kohlberg, 169 Mont. 368 (1969), Yanzick. 

The genera l  broad powers of t h e  t r u s t e e s  of t h e  school  d i s t r i c t  

t o  h i r e  and f i r e  t eachers  i s  s e t  f o r t h  i n  S e c t i o n  20-3-324, MCA. The 

s t a t u t e  s t a t e s  i n  p a r t :  

. . .  t h e  t r u s t e e s  of each d i s t r i c t  s h a l l  have t h e  power and it 
s h a l l  be t h e i r  duty  t o  perform t h e  fol lowing d u t i e s  o r  a c t s :  

(1) employ o r  d ismiss  a t e a c h e r ,  p r i n c i p a l ,  o r  o t h e r  a s s i s t a n t  
upon t h e  recommendation of t h e  d i s t r i c t  super in tenden t ,  t h e  high 
school p r i n c i p a l ,  o r  o t h e r  p r i n c i p a l  a s  t h e  board may deem neces- 
s a r y ,  accep t ing  o r  r e j e c t i n g  such recommendation a s  t h e  t r u s t e e s  
s h a l l  i n  t h e i r  s o l e  d i s c r e t i o n  determine,  i n  accordance with t h e  
p rov is ions  of t h e  school personnel  p a r t  of t h i s  t i t l e .  

... i n  accordance wi th  t h e  p rov is ions  of T i t l e  20, Chapter 4 .  
Sec t ion  20-3-324, MCA. 

A l s o  of s i g n i f i c a n c e  i s  t h e  r e c e n t  Montana Supreme Court d e c i s i o n  

i n  B.M. ,  a minor, by Leona M .  Burger,  he r  guardian Ad l i t e m  v .  

S t a t e  of Montana, e t . a l .  - Mont. -> __ P.2d ~, S t .  Rp r t .  

(1982). The Court placed an a d d i t i o n a l  concern,  t o r t  l i a b i l i t y ,  on 

boards of t r u s t e e s  i n  t h e i r  capac i ty  t o  admin is te r  schools .  The 

importance of t h e  d e c i s i o n  i n  __ B.M.  again  i s  wide ranging,  i n  t h a t  t h e  
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Court had discussed p u b l i c  p o l i c y  and t h e  d u t i e s  and r e s p o n s i b i l i t i e s  

of school a u t h o r i t i e s  and school  boards t o  ensure  t h a t  s t u d e n t s  i n  

t h i s  s t a t e  r e c e i v e  a p p r o p r i a t e  educa t ion  and placed d i r e c t  responsi-  

b i l i t y  on boards of t r u s t e e s  t o  mainta in  an educa t iona l  s t andard  of 

c a r e .  

The boards of  t r u s t e e s  s i t  i n  a f i d u c i a r y  c a p a c i t y .  They hold 

t h e  helm of each school  d i s t r i c t ,  e s t a b l i s h i n g  and developing n o t  on ly  

a competent system b u t  more important ly  t h e  b e s t  educa t iona l  system 

t h a t  p u b l i c  money can provide.  They oversee  t h e  budgets and t h e  

p u b l i c  f inanc ing  of schools  on t h e  l o c a l  level  and t h e y  mainta in  t h e  

u l t i m a t e  d e c i s i o n  on h i r i n g  and f i r i n g  o f  t e a c h e r s .  They a r e  d i r e c t l y  

accountable  t o  t h e  p a r e n t s  and s t u d e n t s  of a school  system i f  sound 

educat ion i s  no t  provided.  They a r e  a l s o  r e s p o n s i b l e  t o  ensure  t h a t  

t h e  educa t iona l  school system does n o t  meddle i n  mediocr i ty  i n  j u s t  

g e t t i n g  a long ,  bu t  does s t r i v e  t o  achieve and seek  e x c e l l e n t  s t andards  

i n  t each ing  and prepar ing  our  youngsters  a s  f u t u r e  a d u l t s  of t h i s  

s t a t e .  The u l t i m a t e  r e s u l t  of  t h i s  duty  and r e s p o n s i b i l i t y  i s  t o  

ensure  t h a t  our  youngsters  a r e  r e c e i v i n g  t h e  b e s t  educa t ion  p u b l i c  

money can buy and a t  t h e  same time a f f o r d  those  well competent and 

accepted t e a c h e r s  i n  t h e  school  system p r i v i l e g e s  of t e n u r e .  
__ 

Appellant argues cases  l i k e  Cookson v .  Lewistown School D i s t r i c t  

#22, 351 F.Supp. 983 (D.Mont. 1972) have no a p p l i c a t i o n  i n  t h e  d e t e r -  

minat ion of  whether t h e  reason provided by t h i s  p a r t i c u l a r  school  

d i s t r i c t  i s  s u f f i c i e n t  and l e g a l l y  proper  under t h e  s tandards  o f  

review of  t h e  Montana Adminis t ra t ive  Procedures Act.  Appel lant  argues  

t h a t  t h e s e  cases  were decided i n  1972 and s i n c e  t h a t  t ime,  t h e r e  have 

been changes i n  r i g h t s ,  i n t e r e s t s  and s t a t u s  of non- tenured t e a c h e r s .  

A b r i e f  h i s t o r y  of t h e  s t a t u s  of  non- tenured t e a c h e r  cases  and 

law i n  Montana i s  i n  o r d e r .  

The c l e a r e s t  s t a tement  of  t h e  b o a r d ' s  r i g h t  t o  weed ou t  a l l  b u t  

t h e  b e s t  t e a c h e r s  was made by a f e d e r a l  d i s t r i c t  c o u r t  i n  Montana. In 
upholding a non-reappointment t h a t  t h e  school  board j u s t i f i e s  on t h e  

b a s i s  t h a t  only  average t each ing  could be  expected from t h e  t e a c h e r ,  

t h e  c o u r t  s a i d :  

I t  i s  q u i t e  c l e a r  t h a t  Montana has adopted an employment 
p o l i c y  . . .  which frees a school  board from any tenure  problems 
dur ing t h e  f i r s t  t h r e e  y e a r s  of  a t e a c h e r ' s  employment. These 
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t h r e e  years  a r e  t h e  t e s t i n g  years  dur ing which not  only may the  
t e a c h e r ’ s  m e r i t s  be weighed, b u t  t h e  s c h o o l ’ s  needs f o r  a p a r t i -  
c u l a r  t eacher  assessed  . . .  (1)In t h e  i n t e r e s t s  of c r e a t i n g  a 
s u p e r i o r  teaching s t a f f  a school board should be f r e e  d u r i n g  a 
Lest ing per iod  Lo l e t  a t e a c h e r ’ s  c o n t r a c t  e x p l r e  without a 
hear ing ,  without any cause personal  t o  the  t e ache r ,  and f o r  no 
reason o t h e r  than  t h a t  t h e  board r i g h t l y  o r  wrongly b e l i e v e s  t h a t  
u l t i m a t e l y  i t  may be a b l e  t o  h i r e  a b e t t e r  t e ache r .  Cookson, p .  
984-986. 

I n  Cookson, t h e  Federa l  Court determined t h a t  a t  t h a t  time t h e  

laws of Montana permit ted  a school d i s t r i c t  t o  t e rmina te  t h e  s e r v i c e s  

of a non-tenured t eacher  without reason.  

By 1975, (Mont. Laws ch.  142) t h e  L e g i s l a t u r e  amended what was 

then  RCM 1947 S e c t i o n  75-6505.1 (now S e c t i o n  20-4-206(3) MCA) and 

requ i red  t h a t  t h e  school d i s t r i c t ,  i f  requested t o  do s o ,  g ive  t h e  

reasons f o r  a f a i l u r e  t o  renew a non-tenured t e a c h e r .  

S e c t i o n  20-4-206(3), M.C .A .  provides:  

When t h e  Trus tees  n o t i f y  a nontenured t e a c h e r  of t e rmina t ion ,  the  
t eacher  may, wi th in  10 days a f t e r  r e c e i p t  of such n o t i c e ,  make 
w r i t t e n  reques t  t o  t h e  t r u s t e e s  f o r  a s t a tement  i n  w r i t i n g  o f  t h e  
reasons f o r  t e rmina t ion  of  employment. Within 10 days a f t e r  
r e c e i p t  of t h e  r eques t ,  t h e  t r u s t e e s  s h a l l  f u r n i s h  such s ta tement  
t o  t h e  t e a c h e r .  

An ex tens ive  review of t h e  minutes of t h e  Senate Education Com- 

m i t t e e  of 1975 r e v e a l s  some i n s i g h t  a s  t o  the  i n t e n t  of t h e  amendment. 

The i n t e n t  of t h e  b i l l  was t o  provide schools  wi th  d i r e c t i o n  of super-  

v i s i o n  f o r  a l l  t e a c h e r s  and not  simply tenured t e a c h e r s .  F u r t h e r ,  t h e  

l e g i s l a t u r e  comments recorded,  revealed t h a t  t h e  “ t e a c h e r s  should be 

given r a t i o n a l e . ”  March 7 ,  1975, Senate Committee on Education 

minutes.  

The l e g i s l a t u r e  d i d  no t  express  t h a t  a non-tenured t eacher  was 

provided wi th  a new s u b s t a n t i v e  p roper ty  i n t e r e s t  o r  any r i g h t  now 

enjoyed by a tenured t e ache r .  The d i s c r e t i o n a r y  powers of t h e  Board 

of Trus tees  and t h e  l o c a l  c o n t r o l  were no t  a l t e r e d .  

T h i s  p o s i t i o n  was aff i rmed i n  apparen t ly  t h e  s o l e  a d m i n i s t r a t i v e  

cons idera t ion  of such a case  i n  a case  e n t i t l e d  I n  t h e  Matter  of t h e  

&peal  of Evelyn J .  Keosaian. Decis ion and Order rendered June 4 ,  
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1976 by Super intendent  Dolores Colburg. Both p a r t i e s  have c i t e d  t h i s  

case  a s  a u t h o r i t y  f o r  t h e i r  r e s p e c t i v e  p o s i t i o n .  

I n  Keosaian, t h e  S t a t e  Super intendent  narrowed t h e  i s s u e s  i n  t h e  

case  t o  one. Whether t h e  reason "we can f i n d  a b e t t e r  teacher"  was a 

reason allowed by S e c t i o n  75-6105.1  RCM ( 1 9 4 7 )  now S e c t i o n  20-4-206 

MCA. Although my predecessor  found t h a t  t h e  reason does no t  comport 

wi th  t h e  i n t e n t  of t h e  s t a t u t e ,  she d i d  a f f i r m  t h e  d e c i s i o n  of t h e  

hoard t o  t e rmina te  and upheld t h e  v a l i d i t y  of t h e  t e rmina t ion .  She 

went on t o  say:  

"The foregoing does no t  change t h e  f a c t  t h a t  Ms. Keosaian's  
employment wi th  t h e  d i s t r i c t  w i l l  t e rmina te  a t  t h e  end of he r  
p r e s e n t  c o n t r a c t  s i nce  a s ta tement  of reasons i s  no t  a p re requ i-  
s i t e  t o  a v a l i d  t e rmina t ion ."  

The appeal  was re tu rned  t o  t h e  County Super intendent  wi th  i n-  

s t r u c t i o n  t o  o rder  t h e  Board of Trus tees  of School D i s t r i c t  No. 4 4 ,  

Flathead County, t o  give  Ms. Keosaian a s ta tement  i n  w r i t i n g  of t h e  

reason o r  reasons f o r  t h e  t e rmina t ion  of he r  s e r v i c e s .  One o t h e r  

s i g n i f i c a n t  s ta tement  made by Super intendent  Colburg was t h a t  she 

accepted t h a t  t h e  Board's  b e l i e f  t h a t  they  could have a b e t t e r  t eacher  

was t r u e .  The case  was not  appealed and Mrs. Keosaian was terminated.  

The Board's  a b i l i t y  t o  not  renew was reaff i rmed f i v e  years  l a t e r  

by Branch v .  School Dis t .  No. 7 ,  432 F.Supp. 608 ( D .  Montana 1 9 7 7 ) .  

There, another  hoard s a id  t h a t  i t  refused t o  reappoint  a non-tenured 

t eacher  because it "could h i r e  a b e t t e r  t eacher  t o  complement the  

system." The teacher  claimed t h a t  r e t a l i a t i o n  f o r  he r  c r i t i c i s m  was 

t h e  r e a l  reason f o r  t h e  non-reappointment. I n  upholding t h e  hoard t h e  

cour t  noted t h a t  " the  problem posed h e r e  i s  no t  whether t h e r e  was good 

cause f o r  not  renewing t h e  p l a i n t i f f ' s  c o n t r a c t  hu t  whether it was no t  

renewed f o r  some impermissible cause."  Branch p.  6 1 0 .  I n  t h e  c o u r t ' s  

opinion,  t h e  p l a i n t i f f  was "an ab l e  and e f f e c t i v e  t e a c h e r ,"  hu t  the  

c o u r t  refused t o  s u b s t i t u t e  i t s  judgment f o r  t h e  school h o a r d ' s .  I t  

was t h c  hc~ard ' s  p r e r o g a t i v e ,  the  cour t  s s i d ,  l o  s c l r c t  thc .  Lylw o f  

t eachers  i t  wanted t o  pu t  i n  the  classroom as  long  as  t h e  d e c i s i o n  was 

no t  taken t o  s t o p  an a c t i v i t y  p r o t e c t e d  by t h e  F i r s t  Amendment o r  f o r  

any o t h e r  c o n s t i t u t i o n a l l y  impermissible reason and t h a t  t h e  Board 

h e l i w e d  t h e  reason t o  he t r u e .  
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The c o u r t  f u r t h e r  i l l u s t r a t e d  i n  Branch t h a t  even though an 

i n t e r p r e t a t i o n  was n o t  reques ted ,  t h a t  t h e  t enure  laws provided more 

p r o t e c t i o n s  f o r  t h e  t eacher  r e q u i r i n g  " e x p l i c i t  and c l e a r  reasons be 

given i n  w r i t i n g . "  See Branch p .  610, foo tno te  5. I t  i s  wel l  t o  

repea t  t h e  i n  t h e  cases  of Yanzick and Branch, competent t eachers  were 

terminated.  Both t h e  Montana Supreme Court and t h e  Federa l  D i s t r i c t  

Court were no t  impressed nor d id  they f i n d  r e l e v a n t  t h e  f a c t  of s a t i s -  

f a c t o r y  competency o r  good s tand ing  i n  terms of a t e a c h e r ' s  a b i l i t y .  

I t  was t h e  b o a r d ' s  p r e r o g a t i v e ,  t h e  c o u r t s  have s a i d ,  t o  s e l e c t  t h e  

type of t eachers  they wanted t o  pu t  i n  t h e  classroom a s  long a s  t h e  

decision.  was no t  taken t o  s t op  an a c t i v i t y  p r o t e c t e d  by t h e  F i r s t  

Amendment o r  f o r  any o t h e r  c o n s t i t u t i o n a l l y  impermissible reason."  I n  

t h e  case  before  us we f i n d  t h a t  t h e  Board provided a reason.  I t  was 

not  c o n s t i t u t i o n a l l y  impermissible.  They be l i eved  it t o  be t r u e  and 

t h e i r  d i s c r e t i o n  has no t  been a l t e r e d .  ( see  t r a n s c r i p t  and record) .  

Other Federa l  D i s t r i c t  Courts have aff i rmed t h e  boards '  r i g h t  no t  

t o  reappoint  a non-tenured t eacher  i n  o rder  t o  s t r e n g t h e n  t h e  s t a f f  o r  

t o  o b t a i n  a b e t t e r  t e ache r .  See Powers v .  Mancos School D i s t r i c t ,  

RE-6, 391 F.Supp. 322 (D. Colo. 1975), a f f ' d ,  539 F.2d 28, (10th  Cir. 

1976), P h i l l i p p e  v .  C l in ton- Pra i r i ed  School Corp. ,  394 F.Supp. 316 
(S.D. I n d .  1975), Mayberry v .  Dees, 663 F.2d 502 (4 th  Cir. 1981). 

Not everyone s a t i s f i e s  t h e  p r e r e q u i s i t e  q u a l i f i c a t i o n s  necessary  

t o  be granted t enure  i n  a p a r t i c u l a r  school d i s t r i c t .  Tenure i s  a 

p r i v i l e g e  extended by t h e  l o c a l  school boards who i s  vested with t h e  

power from t h e  community and respons ib le  f o r  t h e  educat ion.  

Although a board may r e f u s e  t o  keep a competent t eacher  i n  o rder  

t o  seek a b e t t e r  one,  it may no t  use  the  exp lana t ion  t o  cover up a 

nonrenewal f o r  a c o n s t i t u t i o n a l l y  impermissible reason.  See Branch 

Cookson, Keosaian, Roth v .  Board of Regents,  408 U.S. 564 (1972). A 

Board may no t  r e f u s e  t o  renew a c o n t r a c t  when t h e  r e a l  reason f o r  

nonrenewal i s  t h e  t e a c h e r ' s  r a c e ,  s e x ,  n a t i o n a l  o r i g i n ,  o r  r e l i g i o n  o r  

d e s i r e  t o  r i d  a t eacher  who has c r i t i c i z e d  t h e  s c h o o l ' s  adminis t ra-  

t i o n .  Such p r o t e c t i o n s  from t h e  F i r s t  Amendment and o t h e r  r i g h t s  from 

t h e  C o n s t i t u t i o n  c l e a r l y  cannot be t h e  grounds o r  t h e  b a s i s  f o r  non- 

renewal of a nontenured t e ache r .  

t u t i o n a l l y  impermissible reason as  found i n  Roth __ and Keosaian and t h e  

record revea l s  no such evidence.  

-, 

__ 

Appel lant  has no t  claimed any c o n s t i -  
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Non-tenured t eache r s  do no t  have a ves t ed  p rope r ty  i n t e r e s t  i n  

t h e  p o s i t i o n .  The non-tenured t eache r  i s  employed on a one-year 

b a s i s .  Thei r  r e l a t i o n s h i p  i s  def ined  by a one-year c o n t r a c t .  See 

Sec t ion  20-4-201. There a r e  no e n t i t l e m e n t s  t o  automatic  renewal. To 
al low more w i l l  s u b s t a n t i a l l y  weaken t h e  tenured r i g h t s  of those  

deserv ing  t eache r s  who a r e  tenured wi th  t h e  d i s t r i c t .  This  Super- 

in tendent  h a s  recognized the  importance of  those  tenured  r i g h t s  and 

cannot a l low such an i n d i r e c t  cha l lenge  on tenure  t o  weaken t h e  in t eg-  

r i t y  of tenure  laws. See Ki s l ing  v.  School Board, OSPI 1/14-81, Deci- 

s ion  and Order,  Knudson v .  School Board, OSPI 6-81, Decision and 

Order,  S o r l i e  v .  School D i s t r i c t ,  OSPI #lo-81, Decis ion and Order,  

aff i rmed 13th J u d i c i a l  D i s t r i c t  Court ,  September 18, 1982. Whether a 

non- tenured teacher  has  i n t e r e s t s  r equ i r ing  more procedura l  due pro-  

cess  i n  a d i smis sa l  under c o n t r a c t  i s  no t  presented  t o  t h i s  Superin-  

tendent  and w i l l  no t  be addressed.  

Appel lant  has  been granted  more n o t i f i c a t i o n  r i g h t s  requi red  by 

t h e  l e g i s l a t u r e .  He has received o r a l  n o t i f i c a t i o n  by t h e  D i s t r i c t  

Super in tendent .  Appel lant  received a l e t t e r  confirming t h e  o r a l  

n o t i c e  of recommendation o f  non-renewal. He has been given reasons 

above and beyond those  submitted by t h e  t r u s t e e s  by t h e  Superinten-  

den t .  The D i s t r i c t  Superintendent  i s  t h e  execut ive  o f f i c e r  of t h e  

Trus tees  and i s  completely s u b j e c t  t o  t h e  d i r e c t i o n  and c o n t r o l  o f  t h e  

Board of T rus t ees .  See Sec t ion  20-4-402 MCA. The d u t i e s  of providing 

a d d i t i o n a l  reasons a s  p a r t  o f  h i s  m i n i s t e r i a l  func t ion  t o  a non-tenur- 

ed t eache r  a r e  permi t ted  by law. See Sec t ion  20-4-402 (81, School 

D i s t r i c t  114 Lincoln County v .  Colburg, 169 Mont. 368, 541 P.2d 84 
(1974). F u r t h e r ,  Appel lant  was provided a f u l l  e v i d e n t i a r y  hear ing  

with s u b s t a n t i a l  evidence presented  t h a t  supported t h e  b o a r d ' s  non- 

renewal because of t h e  excess ive  number o f  poor grades i s sued ,  i nd i-  

c a t i o n  of poor teaching  and continued c r i t i c i s m  received from p a r e n t s  

and concerned taxpayers .  A t  no t ime was r e fe rence  made t o  any s u b j e c t  

o the r  than h i s  performance a s  a t e a c h e r .  (See Yanzick, a l s o  Findings 

of F a c t s ,  Conclusions of Law dated March 1 9 ,  1982 a s  wel l  a s  ex t ens ive  

t r a n s c r i p t  and testimony froin Appellant a n d  D i s t r i c t  Superintendent  

Wi l l av i ze . )  Appel lant  has received more procedura l  due process  a s  a 

non-tenured teacher  than  s e v e r a l  t enured  t eache r  cases  t h a t  have been 

appealed t o  t h i s  Super in tendent .  
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F i n a l l y ,  t h e  Appel lant  r e l i e s  on two cases  not  r e l e v a n t  he re :  

Nye v .  Dept. o f  Livestock,  - Mont . -> - P.2d _, 39 S t .  Rptr .  49 

(1982),  and Gates v .  L i f e  of Montana Insurance Company, - Mont . -, 
P.2d - , 39 S t .  Rptr .  16 (1982). I w i l l  address  both  ca se s .  __ e involved an employee a t  w i l l .  Appellant  here  was not  an 

employee a t  w i l l  bu t  was employed f o r  a s p e c i f i e d  term,  under a con- 

t r a c t  which term ended wi th  t h e  c lo se  of t h e  school yea r ,  and must  be 

r e h i r e d  by c o n t r a c t  be fore  he would again  b e  an employee of the  school 

d i s t r i c t .  

Re-employment h e r e  could be e f f e c t e d  by n o t i f i c a t i o n  by t h e  Board 

of Trus tees  by Apr i l  15th  o f  t h e i r  i n t e n t  t o  r e h i r e  t h e  t eacher  f o r  

t h e  fol lowing school year  o r  by withholding n o t i f i c a t i o n  of t h e i r  

i n t e n t  not  t o  r e h i r e  the  t eacher  f o r  t h e  ensuing school year  by t h a t  

d a t e .  See Sec t ion  20-4-206 MCA. This case  i s  not  one of d i smissa l  

f o r  cause ,  under c o n t r a c t .  See Sec t ion  20-4-207 MCA. I t  i s  a case  of 

non-renewal. 

Appellant  c i t e s  __ Gates a s  c o n t r o l l i n g .  __ Gates involved t h e  

employment a t  w i l l  of an i n d i v i d u a l .  T h e r e a f t e r ,  t h e  employer e s t a b-  

l i s h e d  procedural  r u l e s  of personnel  p o l i c y  wi th  regard t o  termina-  

t i o n .  The Court recognized t h a t  t h e  company was n o t  ob l iga ted  t o  

c r e a t e  t h e s e  procedural  r u l e s ,  hu t  having done so  was ob l iga ted  t o  

fo l low i t s  own p o l i c i e s  i n  t e rmina t ion  o r  o therwise  t h e r e  was a breach 

of good f a i t h  and f a i r  dea l ing .  Here t h e  Board d i d  no t  h i r e  Appellant  

a t  w i l l  bu t  under a one-year c o n t r a c t  f o r  each of t h e  two years  of h i s  

employment, wi th  a s p e c i f i e d  t e rmina t ion  d a t e .  Also t h e r e  was no 

test imony provided a s  t o  any procedural  r u l e s  adopted by t h e  Board nor 

any v i o l a t i o n  of those  r u l e s .  I n  f a c t  it would be improper f o r  a 

school d i s t r i c t  t o  adopt procedural  r u l e s  which would be con t ra ry  t o  

Sec t ion  20-3-324 (l), MCA. 

AFFlRMED. 
DATED October 15. 1982. 
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